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U. S. District Court. 
[July Term, 1851.] 
Before the Hon. SAMUEL R. BETTS, District Judge. 
Tue Unitrep States v. Joun L. O’Suntivan AND OTHERS. 


A motion to quash an indictment is a proper mode of taking objections to it for want of form 
or substance. 


It is, however, discretionary with the court whether it will quash an indictment for defect of 
form. 

It is generally sufficient to describe a statutory offence in the words of the statute creating it, 
particularly so in cases of misdemeanors. 

The United States v. Smith g- Ogden, and the United States v. Burr, are precedents es- 
tablishing the sufficiency of such indictment under the 5th section of the act of June 5, 1794. 

The 6th section of the act of April 20, 1818, is substantially a transcript of that. In the 
United States v. Henderson, an indictment under this section, corresponding to that of 
United States v. Burr, decided to be good. 

The particulars constituting the offence are matters of evidence and not of pleading. 

The indictment in the present case held to be good in point of form. 

The law of nations no less interdicts warlike aggressions made directly upon a nation at 
peace than the aid of one belligerent against another. 

They are just cause for reprisal and war. What a nation may not lawfully do in its public 
capacity in respect to others, the citizens or subjects of it ought not to du in their private 
capacity. 

Q. Whether they can be restrained or punished by the judicial tribunals therefor, under the 
law of nations, as part of the common law of the land? 

The United States government is the first amongst civilized nations which compelled, by posi- 
tive law, its citizens, individually, to observe the law of nations towards friendly powers, 

The act of 1794 was not intended as merely a neutrality act. 

The president invoked the legislation of Congress for further objects than the means of main- 
taining the neutrality of the United States between belligereuts solely. 

The act has been accepted by the United States government and judicial officers ever since 
its enactment, as extending to warlike expeditions from this country, not intended to aid 

. one belligerent againet another. 


The cases of the United States v. Smith § Ogden, and United States v. Burr, clearly 
evince that understanding of it. 

Q. Whether a direct attack by the United States, or by individuals from the United States, 
on a Spanish province in America, is properly a breach of neutrality, though Spain be at the 
time at war in Europe with a power with whom the United States is at peace? 

The act of 1818 has been uniformly treated by the Executive Department and by judges of 
the United States courts as embracing warlike enterprises set on foot in this country against 
a friendly power at peace with all the world. 

Such, also, according to.established rules of construction, is the interpretation to be put upon 
the language of the act. 

Held that the matters charged in the indictment constitute violation of the statute, and the 

= to quash ‘the i dentiéd on both grounds. 
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The facts sufficiently appear in the opinion of the court. 


J. Prescott Hall and Ogden Hoffman for the United States. 


F. B. Cutting and J. Van Buren for the defendants. 


Berrs, Dist. Judge.—The indictment in this case is founded upon 
the 6th section of the act “in addition to the act for the punishment 
of certain crimes against the United States,” passed April 20, 1818. 
The provisions of the section are “ that if any person shall, within 
the territory or jurisdiction of the United States, begin or set on foot, 
or provide or prepare the means for, any military expedition or en- 
terprise, to be carried on from thence against the territory or domin- 
ions of any foreign prince or state, or of any colony, district or peo- 
ple, with whom the United States are at peace, every person so 
offending, shall be deemed guilty of a high misdemeanor.” 

The indictment, in ninety-seven counts, charges the defendants, by 
themselves and in conjunction with others, with having, within the 
United States and at the city of New York, begun a military expedi- 
tion and enterprise, and set on foot a military expedition and enters 
prise, and with having provided and prepared the means for a mili- 
tary expedition and enterprise, to be carried on from thence against 
Cuba, the territory and dominion of the Queen of Spain, and also 
against the people of the territory and colony of Cuba. Each count 
purports to charge the offence in the words of the statute, and the 
variations between them are mostly formal only and relate to the 
different appellations given in the indictment to the island of Cuba 
—or place against which the expedition was destined. The defend- 
ants move to quash the indictment, for want of averments proper 
and necessary to be pleaded to by them, or on which any judgment 
of the Court, in case of their conviction by a jury, can be rendered. 

These objections relate only to the form and structure of the 
indictment, and if well taken do not dispose of the accusations pre- 
ferred against the defendants, as they may be obviated by a new 
bill correcting the deficiencies of the present one. 

The essential point raised by the motion and discussed with great 
earnestness and force on the part of the defendants, covers their 
liability to prosecution under any form of indictment, for the act 
alleged to have been committed by them. The position taken on 
the merits is, that the act of Congress relates solely to the mainte- 
nance of a state of neutrality by citizens of the United States, in re- 
spect to foreign states in amity with us, but at war with each other. 

It will be proper to consider in the first place the sufficiency of 
the indictment as framed, for if that be vitally defective the defend- 
ants must be discharged from the present prosecution, and it will be 
labor lost to investigate and decide the main question as to the 
force and operation of the statute. 

A doubt was suggested preliminarily on the part of the prosecution, 
whether it is competent for the defendants, after having plead the 
general issue to the’indictment, to withdraw that plea and move to 





NEW-YORK LEGAL OBSERVER. 





U. S. District Court.—-The United States v. O'Sullivan and others. 





have the bill quashed; or even if the motion to quash is an appro- 
priate one, to bring up merely technical points of pleading. 

It is true the defendants, when arraigned. entered their pleas of 
not guilty to the indictment, but it was without the presence or 
advice of their counsel, and under the assurance of the Court that 
the plea should no way prejudice their rights, and that they should 
have the privilege of every defence to the indictment, when their 
counsel came into Court, that they were entitled to by law before 
the plea of not guilty was interposed. The authority of. the Court, 
to control the order of pleading at its discretion, cannot be doubted. 

The doctrine of the English books is, that by the common law the 
Court may, in discretion, quash an indictment for such insufficiency, 

‘as will make any judgment whatsoever, given upon any part of it 
against the defendants, erroneous. (Hawk. B.,2; ch. 25, § 146; 
1 Chitty, C. L., Archb. Cr. Pl. 64,§8; Bac: Ab., indict. K., Comyn 
Dig., indict. H., Day’s ed. and notes.) 

The American authorities recognise the principle fully. (Whar- 
ton, Cr. L., 130; 61, 7, § 1; Barbour, Cr. Tr. 306, ch. 7.) 

But Hawkins says, the Judges are in no case bound ex debito jus- 
tice, to quash an indictment, but may oblige the party to plead or to 
demur to it. (Hawk. B. 2; ch. 25, § 146.) 

The first count of the indictment charges, that the defendants, on 
the 23d day of April, 1851, within the territory and jurisdiction of the 
United States of America, to wit, at the city of New York, in the 
Southern District of New York, and within the jurisdiction of this 
Court, with force and arms did, in conjunction with some other per- 
sons to the jurors unknown, begin a certain military expediticn, to 
be carried on from thence against the territory of a foreign Prince, to 
wit, the territory of the Queen of Spain, the United States then 
and there being at peace with the said Queen of Spain. 

The twelve counts succeeding, also count on the words begin a 
military expedition ; and state the offence substantially in the same 
language as the first count, varying from it in some instances in 
averring the military expedition was to be carried on from the United 
States, and also in naming Cuba as the place against which it was 
to be carried on; and giving that sometimes the appellation of terri- 
tory, dominion, colony or district, of the Queen of Spain, or of the 
people of Cuba. 

Similar allegations are made in the counts charging the setting on 
foot a military enterprise, to the 34th cuunt inclusive. 

From the 35th to the 75th counts inclusive, the defendants are 
charged with having provided the means for carrying on a military 
expedition or enterprise, and from the 76th to the 97th counts in- 
clusive, with having prepered the means for the same. 

The most material exceptions taken on the part of the defendants 
to the frame of the indictment, are: 

1. That in the 34 first counts it is not stated what acts were done 
by the defendants, to begin or set on foot a military expedition or en- 
terprise, nor what constituted or composed the expedition, and ren- 
dered it military. 
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2. That the defendants are not charged with having begun or set 
on foot the expedition or enterprise, with criminal intent, or know- 
ing it to be a military one. 

8. That it is not averred from what place in particular in the 
United States, nor at what time, the expedition or enterprise was to 

‘be carried on. 

4. That the counts from 75 to 97, do not charge any criminal in- 
tent, or that the defendants had any knowledge of the means pre- 
pared and provided were to be employed in carrying on a military 
expedition. 

5. That all the counts want the fulness and precision required by 
law, in describing a criminal offence, and connecting any person 
with its commission. ; 

These objections and various minor ones, raised in the course of 
the argument, fall under two general considerations : 

1. Whether it is legally sufficient in an indictment on this section 
of the statute, to describe the offence in the words of the act, and 
if so: 

2. Whether the pleading in the present case fulfils the spirit of the 
rule, by designating times and places and acts, with the distinctness 
and precision necessary to bring the defendants within the charge 
of having violated the law. 

In England, it is required that indictments for offences made so 
by statute, when of the degree of felony, shall contain the same for- 
mality and precision as on common law offences, and it is not enough 
to pursue the description of the offence given by the statute, but the 
special acts done, or ingredients of the offence, must be stated in the 
indictment. (1 Chitty C. L., $22; Archb., 50; Starkie Cr. Pl., 235.) 

It is unnecessary to inquire whether the United States Courts 
have adopted, even in cases of felony, the rigor of the common law 
rule of pleading in this respect. 1 apprehend the general practice 
is to charge statutory offences, carrying with them an infamous 
punishment, in the words of the statute constituting the offence: 
For instance, an assault with intent to kill, or commit a rape, or 
with a dangerous weapon, or making a revolt, 

Be this as it may as to felonies, the rule is clear and explicit in 
respect to misdemeanors, that it is generally enough in an indictment 
to describe the offence in the words of the statute creating it, (11 
Wheat, 418, U. States v. Kelly) where the indictment charged “the 
defendant with an endeavor to make a revolt, and it was held by the 
Supreme Court to be a sufficient description of the offence. In the 
U. States v. Gooding, the defendant was indicted for fitting out a 
vessel to be employed in the slave trade—the act of Congress of 
April 20, 1818, having made it an offence so todo. Exception was 
taken that the particular acts done by the defendant were not speci- 
fied. There would be, apparently, in those cases, strong reasons for 
requiring such statement, that it might appear upon the record an 
offence had been committed, and also to enable the defendant to be 
prepared for his defence. 
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But the Supreme Court held the indictment sufficient (12 Wheat., 
460). 

So, on an indictment under the 3d section of the act upon which 
the present indictment is founded, the defendant was charged with 
being knowingly concerned in fitting out a vessel with intent that 
she should be employed in acts of hostility, &c., &c., describing the 
offence in the language of the statute. The court decided that it 
was sufficient for the indictment to charge the offence in the words 
of the statute. (6 Peters, 465. U. States v. Quincy.) 

The decision in the last case has more pertinency and weight on 
the present question, because it had reference to a section of this 
very act, and because it declares a mode of describing the offence, no 
less general and indistinct than the present, to be all that is required 
in law. 

In the United States v. Mills (7 Peters, 142) the court again assert 
the general rule to be, that in indictments for misdemeanors created 
by statute, it is sufficient to charge the offence in the words of the 
statute. The court further say there is not that technical nicety, as 
to form, necessary, which seems to have been adopted and sanc- 
tioned by long practice in cases of felony, and, with respect to some 
crimes, where particular words must be used, and no other words, 
however synonymous they may seem, can be substituted. ‘ 

These doctrines are applied in the U. S. Circuit Courts, in indictments 
for misdemeanor, in a spirit as broad and liberal as that indicated by 
the Supreme Court. (2 Gall., 497 ; 2 Mason, 129, 141 ; 2 McLeans, 
256 ; ibid, 431 ; Wharton, Precedence of Indictments, 608, note.) And 
it is worthy of notice that, even in civil actions upon penal statutes, 
the United States Supreme Court hold it sufficient to charge the of- 
fence, or plead matter of defence in the words of the statute. (7 
Cranch, 339 ; 3 Wheat., 330.) 

The counsel for the defendants suppose a decision of the Supreme 
Court of this state has marked a qualification not inconsistent with 
the rule declared by the Supreme Court of the United States, but 
which restores to indictments upon statutes a more just and desirable 
conformity to those founded upon common law. offences. (3 Denio, 
96, The People v. Taylor.) 

I do not understand the decision in that case conflicts, in any es- 
sential particular, with those above cited; on the contrary, it seems 
to me to confirm, in the strongest terms, the principles upon which 
they rest. It was an indictment for setting on foot and for carrying 
on a certain lottery. 

The State Statute made it an offence for any person to open, set 
on foot, carry on, promote, or draw any lottery, &c., (1 R. S., 665.) 

The court say, all the counts based upon a lottery state the purpose 
for which the lottery was made, in the words of the statute, and that 
is enough to show that it was an illegal lottery. The counts also 
follow the statute in severally stating what was done by the defend- 
ant, to wit, that he did “ set on foot,” “carry on” and “open” a cer- 
tain lottery, and in this are sufficient; neither of the counts contains 
any description of the lottery beyond a general statement of the pur- 





THE NEW-YORK LEGAL OBSERVER. 


U. S. District Court—The United States v. O'Sullivan and others. 








pose for which it was made. For the latter reason, the first, third 
and fourth counts were pronounced bad, but the.second count was 
held good, because it had the averment that “a more particular de- 
scription of the lottery was unknown to the jurors.” 

This decision may perhaps be regarded as in a degree shaken, if 
not overruled by that of the Court of Appeals in Charles v. The People 
(1 Comstock, 180), in which it was held that an indictment, under the 
same statute, for publishing an account of a certain illegal lottery 
was good without other description of the lottery or the acts done. 
The statute is “that no person shall by printing, ete., ete., publish 
an account of such @/egal lottery.” 

The case of the Commonwealth v. Dana (2 Metcalf, 347,) seems to 
stand opposed to the reasoning and conclusion of the Court in The 
People v. Taylor, as to the necessity of filling out the meaning of the 
legislature by averments in the indictment beyond the language of 
the statute, see also 5 Pick., 41, 42; 6 N. Hampshire Reports, 53.) 

Be that as it may, whether an indictment under the New York 
statute for setting on foot, or publishing an account of a lottery, 
must give the name of the lottery or an excuse for not setting it 
forth, the case of the People v. Taylor is pointed and distinct that 
no other description of setting on foot, or carrying on, or opening a 
lottery, is necessary that to aver in the words of the statute that the 
defendant did set on foot, etc., ete. 

The counsel also call the attention of the Court to the State act of 
1849, Ch. 278, (Sess. Laws, 403,) making it a misdemeanor “ to manu- 
facture, cause to be manufactured, sell or expose, or keep for sale or 
gift or part with “slung shot,” stating that it has been adjudged by 
the Criminal Court for this city, that an indictment under this act 
following its words is bad, and that the intent of the party charged, 
to use such slung shot, must be averred and proved. 

The decision undoubtedly rests upon the doctrine that when the 
statutory description does not give every necessary ingredient of the 
offence, then the indictment must aver the facts necessary to consti- 
tute the crime and such as show a sc7enter and criminal intent on the 
part of the accused. (Archb. Cr. Pl.; 64 Barbour, C. Trt., 291.) 
But such is not the case under the statute in question. The act 
charged to have been done by the defendants imports a knowledge 
of its criminality, and the intent necessary to constitute the offence 
described by the statute. To begin, or set on foot a military expedi- 
tion from the United States against another nation, necessarily im- 
ports by force of the expressions themselves that the act was done 
understandingly, both as to the object and purpose for which the 
military expedition is prepared or set on foot, and the end it is to 
answer or accomplish. 

After this brief consideration of the general rule in relation 
to indictments upon statutes for misdemeanors, and the exposi- 
tion of the Supreme Court of the United States, of an indictment 
drawn in the language of the 3d section of the statute in ques- 
tion, it may be proper to advert to the evidence supplied in the 
action of the judiciary on the section specially under discussion, to 
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ascertain whether any interpretation has been put upon it, which 
will throw light upon this inquiry and indicate the sense in which 
this act has been understood and executed. 

This is a re-enactment of the 5th section of the act of June 5, 1794, 
with the addition of “ or of any colony, district or people,” after foreign 
prince or state, with whom the United States are at peace. ‘The de- 
scription of the offence and the punishment are otherwise identical. 

In April, 1806, indictments were presented in the United States 
Circuit Court for this District. against Samuel G. Ogden and William 
S. Smith, founded upon the 5th section of the act of June 5, 1794. 

The indictments were very concise, the parties were indicted 
separately, (Trial of Smith and Ogden, vi and ix). The first count 
charges that Ogden on the 10th day of January, 1806, at the city of 
New York, within the district of New York, and within the jurisdic- 
tion of the United States, did begin a certain military expedition to be 
carried on from thence against the dominions of a foreign Prince, to 
wit, the dominions of the King of Spain, the United States then and 
there being at peace with the said King of Spain. 

The second count, with the same preamble, avers that Ogden “ did 
set on foot a certain military enterprise, to be carried on from thence 
against the territories,” as before. 

Third count same as second, except alleging it to be “against the 

province of Caraccas in South America, then and there being the 
territory of the King of Spain. 
Fourth count, same preamble, “did provide the means, to wit, one 
ship or vessel called the Leander, for a certain other military expedition 
to be carried on from thence against the dominions of the King of 
Spain. 

Fifth count, same as last, and after Leunder, adding, “ one hundred 
and fifty men, thirty cannon, five hundred muskets, four thousand pikes, 
thirty tons of cannon balls, one hundred swords, one hundred and fifty 
quarter casks of gunpowder” for a military expedition to be carried 
on from thence against the province of Caraccas, ete. Sixth, and, 
same as last, except place, to be carried on against “the dominions 
of some foreign state to the jurors unknown.” Seventh count, same 
preamble, “ did set on foot a certain other military enterprise to be 
carried on from thence against the dominions of some foreign state, 
to the jurors unknown.” 

The indictment against Smith, has the three first and last counts 
the same as that against Ogden; the 4th, 5th and 6th counts, 
also the same with those against Ogden, except in charging the 
means prepared and provided to be thirty men, and $300 in money. 

The prosecution in those cases touched closely upon some of the 
exciting topics of party politics, and they were pursued and defended 
with an acrimony better befitting the arena of party strifes than a 
tribunal of justice. ages 

The first talents of the New-York bar appeared for the defence, 
and every point was combatted with all the astuteness and ardor 
causes so circumstanced would be apt to engender in the then state 
of public feeling. Messrs. Emmett, Harrison, Colden and O, Hoffman, 
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conducted the defence, and it is fair to infer that no tenable point of 
objection to the prosecution derivable from the law or the facts 
would escape the sagacity and experience of such counsel. 

Pleas in abatement were interposed, and motions made to quash 
the indictment, because improper testimony had been laid before the 
Grand Jury. (Ibid, xxiv, xiii.) 

A most earnest and protracted argument was addressed to the 
Court to compel the attendance as witnesses of the Secretary of 
State, and other heads of the departments of the general government, 
and the most earnest efforts renewedly made to postpone the trials ; 
but on the various motions and discussions, it was never suggested 
that the form of the indictment was objectionable, either in not de- 
scribing properly the offences charged to have been committed, or 
averring the times and places they were to be perpetrated. 

It is to be remarked, that Mr. Hoffman had been Attorney General 
of the staie of New York, Mr. Harrison United States Attorney of 
this District, and the eminence of Messrs. Emmet and Colden in all 
branches of juridical learning, gives to the omission of such counsel, 
to raise an objection to the indictment in form or substance when so 
pressed by the case, the force of the strongest argument in its sup- 
port and vindication of its legal sufficiency. 

On the 9th of September, 1807, after Col. Burr had been acquitted 
on an indictment for high treason, he was arraigned at Richmond, 
Virginia, before Chief Justice Marshall, on an indictment under 
the same section, the 5th section of the act of June 5, 1794, for be- 
ginning and setting on foot a military expedition against Mexico. 

From the synopsis of the indictment given, (2 Burr’s Trials, 538,) it 
appears to have been framed nearly identically with those against 
Smith and Ogden. 

The offence is charged in the words of the act and in no other 
way ; “did begin a military expedition,” “did set on foot a military 
expedition and enterprise,” against the territory and dominions of the 
King of Spain, against the Province of Mexico, and against the ter- 
ritory and dominions of a foreign State unknown. 

The history of the trials of Col. Burr affords an exhibition of acu- 
men, learning and perseverance in pressing every topic of defence 
supplied by legal skill and experience which is not surpassed by any 
case on record. os 

Himself a jurist of pre-eminent distinction, and assisted by Edmund 
Randolph, Wickham, Charles Lee, Robert Goodlee Harper, Luther 
Martin, Botts, &c., some of them leading lawyers of the age, the 
prosecutions were opposed at every point of advance, when there 
seemed the faintest ground for objection, and thus, for a series of 
weeks, was maintained a struggle against the cases set up by the 
government against him. * 


Both indictments were defeated, but it is certainly remarkable, if 
the one, now in question, was open to the objection that the offence 
was not sufficiently described, and that it was otherwise defective in 
form or substance, that ground skould not have been then taken 
against it. And the more so, because it was most strenously insisted 
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that Col. Burr could not be properly prosecuted in that district for 
the offence ; and if he could, that he ought not to be subjected to 
trial at that time, or at all, after his acquittal on the capital charge. 
In the unremitted efforts to get rid of the indictment or of the 
trial, it was never suggested by Col. Burr or either of his counsel, 
nor by the court, that the indictment in its then shape could not be 
maintained. 

It was treated in all the motions and arguments as sufficient and 
valid, in point of form, and the court, in a carefully prepared opinion 
on the motion to reject evidence offered under it on the part of the 
United States, declares “that any legal testimony which shows the 
expedition to have been military or to have been designed against 
the dominions of Spain, may be received.” (2 Burr’s trial, 5389, and 
Appendix.) 

This case, surrounded with its attendant circumstances, augments 
the force of the implication derived from the trial of Smith and 
Ogden, that there was no valid and sound objection in law to the 
sufficiency of the indictments, in the form in which they were pre- 
sented. 

The argument, from the usage of the courts and the undoubting 
acquiesence of the profession in support of the sufficiency and pro- 
priety of setting forth the offence in question, in the words of the 
statute, is further strengthened by the recent proceedings in the 
United States Circuit Court for the District of Louisiana. 

An indictment was presented in that court, on the 6th section of 
the act of 1818, against Henderson, for beginning and setting on 
foot a military expedition against Cuba. 

I have been furnished with the form of the indictment and find it 
corresponds almost exactly with those in the cases of Smith and 
Ogden and of Col. Burr. 

No demurrer or motion to quash the indictment was made on the 
part of the defendant ; he went to trial upon it as sufficient in point 
of form and substance. 

On the trial, evidence offered by the United States of circum- 
stances tending to show the beginning and setting on foot a military 
expedition by the defendant was objected to, because those circum- 
stances were not set forth and averred in the indictment. 

The presiding judge, in a very carefully prepared and able opi- 
nion, overruled the objection and held that it was sufficient to charge 
the offence in the words of the statute, the particulars constituting 
the offence were matters of proof and not of averment. 

This case then also shows that in the understanding of the Bar, 
the indictment was not open to exception upon its face, because of 
insufficiency in stating the offence, and it further shows the deliber- 
ate judgment of the court upon the precise point, that the objection 
cannot avail against the admissibility of evidence under the aver- 
ment, so that it accordingly is sufficient as a description of the 
offence and also as notice to the accused of the matters he must be 
prepared to meet and defend himself against. 

VOL. Ix. " 84 
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It was unnecessary in the present indictment to aver that what 
the defendants did, was done by them with a criminal intent or with 
knowledge that it was a criminal offence. The statute does not 
make these particulars a part of the description of the offence, 
but the definition given imports a criminal knowledge and intent 
in those committing it. 

To begin or set on foot, or supply means for a military expedition 
from the United States to be carried on against a nation at peace 
with the United States, as already intimated, implies in those con- 
cerned in such an adventure, a purpose and intention to do that act 
understandingly and intentionally, which is pronounced by the law 
to be a crime. 

No further charge of a criminal design can be required when not 
exacted by the terms of the statute, than to state a course of con- 
duct necessarily importing a purpose to do those acts which are 
forbidden by law. 

The indictment against the defendants comports in all important 
particulars and nearly verbatim with those heretofore presented in 
the three different Circuit Courts of the United States as above 
referred to. I do not find, except in one count, the omission of any 
part of the description of the offence given by the statute, nor the 
insertion of averments variant from those employed in the preced- 
ing cases. 

In the 19th count, it is not asserted that the military expedition 
was to be carried on from any place. This is doubtless a clerical 
error, but it is fatal to the count. 

In some instances the allegation is, that the expedition or enter- 
prise was to be carried on from thence, (in the words of the sta- 
tute,) in some, from the United States. The argument is that the 
grammatical relation of the words from thence in several counts, is 
to “the city and district of New York” and not to the United 
States. 

The meaning of the statute undoubtedly is, that the expedition 
shall be intended to be carried on from the territory or jurisdiction of 
the United States, but | apprehend an averment merely that it was 
to be carried on from the district of New York, would be precise 
and certain enough, as the court must judicially know that place 
to be within the jurisdiction of the United States. But all the 
counts add the allegation that the act was done within the jurisdittion 
of the United States, to wit, setting on foot, beginning, &c., to be car- 
ried on from thence. No further certainty is necessary, in my judg- 
ment, to render these counts unexceptionable. The words from 
thence, as used in this statute, mean from the United States and are 
precisely equivalent to the ¢erritory or jurisdiction of the United 
States. 


It is questionable, in my mind, whether it is allowable to state in 
an indictment, that the military expedition was to be carried on 
against the territoy or dominions of a prince or state, To THE JURORS 
unknown. That fact, it appears to me, should be ascertained and 
explicitly averred by the grand jury, and without a knowledge en- 
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abling them to present that fact, they could not properly charge the 
crime to have been committed. 

It is nearly as incongruous, in view of the object of the statute and 
the description there given of the offence, for the jurors to say, it is 
unknown: to them against what place the expedition was designed, as 
for them to have asserted that the defendants did some kind of act, 
but whether it was beginning or setting on foot a military expedition, 
was unknown to the jurors. 

If the jurors do not know against what nation the expedition was 
to be directed, how can they know it was a nation at peace with 
the United States ? 

I should certainly, if not controlled by authority or precedents, 
hold it to be an indispensable part of the description of this offence, 
to name the prince or state whose territories or dominions were to 
be invaded. These same averments were, however, employed in 
the three indictments referred to, and without objection, and were 
held allowable in civil proceedings by the U. 8S. Supreme Court, 
(Locke v. The U. S., 7 Cranch, 339 ; Gelston v. Hoyt, 3 Wheat., 329,) 
and I shall, therefore, not decide on this motion, that the omission to 
name the friendly power against whom the enterprise is designed, is 
fatal to the indictment, but leave the question to be presented more 
solemnly by demurrer or in arrest of judgment. 

In my opinion, it is not necessary to designate the particular part 
of the United States from which the expedition is to be carried on, nor 
_ the time when. These are matters collateral to the gist of the of- 
fence. That consists in concocting a military expedition within the 
United States, with a hostile purpose towards a friendly nation. 

It is no part of the description of the offence, that the expedition or 
enterprise shall have left the United States, and, accordingly, it can 
be of no essential importance to allege the particular point contem- 
plated for its departure. 

The guilty purpose must be proved, and the guilty acts to be all 
done within the district of New-York, and it no way qualifies or af- 
fects the character of these particulars, whether the defendants in- 
tended to put off the expedition at Castine, or Galveston, or any inter- 
mediate point. 

In my opinion the motion to quash the indictment for want of 
proper form, must be overruled. 

I have given this point of the case a much more extended consid- 
eration than its importance or difficulty would seem to demand. 

I have been induced to bestow more attention upon the structure 
of the indictment because of the extremely able argument of the 
counsel for the defendants on the subject, and because this particu- 
lar branch of criminal pleading has not before been brought distinct- 
ly in judgment in the courts of the United States. 

Independent of the controlling authorities cited in support of the 
mode of describing the offence pursued in this case, I think on 
general principles the succinctness and conciseness of description 
adopted here should be upheld in preference to having the pleadings 
crowded with multifarious details of facts, a great portion of which 
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must necessarily be conjectural and thrown into the averments, to 
meet any possible state of proof that might chance to arise on the 
trial, and would not accordingly afford a specific notice to the 
accused of the facts relied on by che prosecution for their conviction. 
In libels of information on a statute to enforce forfeitures, and in 
defence for seizure of property as forfeited, pleading according to the 
terms of the statutes is held sufficient notice to the claimant and 
description of the offence. (7 Cranch, 339, 3 Wheat., 339.) 

To aver that the defendants set on foot or begun a military expedi- 
tion at New-York, will apprise them as distinctly of the matter of 
accusation as to set forth a schedule of facts, which may enter into 
the preparation of such expedition. 

The multifariousness of details might more embarras than aid the 
defence, as it would be obvious to the defendants, that although a 
hundred particulars might be enumerated in the indictment, the 
public prosecutor on the trial might limit his evidence to a single 
one, and might prove that by the admissions or declarations of the 
defendants themselves. 

There is no advantage afforded a party defendant by a multiplicity 
of notices ranging over an indefinite series of incidents and cireum- 
stances. The law wisely leaves these to the proof, and discards them 
from the pleadings. 

In the present case in my opinion, it is matter for proof and not of 
pleading, to show what was done by the defendants in beginning 
and setting on foot the military expedition charged against them. 

The consideration of the main question on the merits, although 
the one of greatest magnitude in point of principle, will be made as 
brief as may be consistent with a distinct expression of the views of 
the court upon it. ; 

The motion to quash the indictment most legitimately attaches to 
the objection, that the acts charged upon the defendants constitute 
no violation of the act of Congress, and do not fall within the crimi- 
nal jurisdietion of the court. 

The authorities concur in the doctrine that if the matters alleged 
in the indictment are not punishable by law, the indictment will be 
quashed. (Wharton, Cr. L., 131; Archb. Cr. L., 64; Bac. ab. Ind. K.) 

The position of the defendants’ counsel is, that the acts of June 5, 
1794, and of April 20, 1818, are neutrality acts, intended to have 
operation only in case of war between nations in amity withthe 
United States, and to prevent the citizens of the United States com- 
mitting acts favoring one, and hostile to another belligerent. 

The argument is, that the passage of the act of 1794 was induced 
by the relations then existing between the United States, France and 
Great Britain, and more especially to check the mischief with which 
this country was threatened through the pretensions and conduct of 
Mr. Genet, the French minister. 

That the legislation of Congress being invoked only to the end to 
declare and enforce our neutral obligations, all the provisions of the 
statute must be construed in subordination to that purpose, and the 
5th section be regarded no more than a restriction upon our citizens 
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in respect to belligerent powers, and not a substantive and independ- 
ent enactment, declaring a class of offences not known to our own 
laws, nor recognised by the laws of nations. 

It is further insisted that the construction claimed for the act of 
1794 must be extended to the act of 1818, the latter being a tran- 
script, substantially, of the former ; and, also, that the incorporation 
in it of the act of 1817, which was, by title, avowedly a neutrality act, 
and nothing more, would tend to characterize the one adopting it, as 
a neutrality act also. 

To determine the justness and pertinency of this train of reasoning, 
it may be important to look more closely to the foundation of the act 
of 1794, and endeavor to ascertain whether, in one feature more than 
another, it rests upon any admitted doctrine of the law of nations. 

It is an infraction of that law for a friendly power to interfere in 
case of war, between other nations with whom she is at peace, and 
render aid to one belligerent against another, and such act may be- 
come a justifiable cause for reprisals and war on the part of the na- 
tion so injured. (Marten’s Law of Nations, B. 8, ch. 6; Wheat. El. 
of National Law, 453; 4 Grotius de Jure Belli, lib. 3, cap. 17, $3.) 

But there is no conceded doctrine of that law, nor any uniform 
usage of nations which prohibits the citizens and subjects of a neutral 
power enlisting in the service or taking part with either belligerent. 

This, so far as it falls within the notice of publicists, appears tobe 
a matter of municipal regulation, left to the authority of each par- 
ticular government over its own subjects, and not to come within the 
cognizance of public law. (Grotius de Jure Belli, lib. 3, cap. 18.) 

Indeed it has been made a question, and one which the United 
States felt themselves compelled to discuss, whether belligerent 
powers had not a right to enlist and enrol men in a neutral country 
to carry on war against nations at peace with such neutral, with- 
out impairing by those means the neutrality of such country. 
(Wheat.’s Elt. 471, 472.) The United States government properly 
repudiated the pretension and held itself bound by its relations to 
friendly powers to restrain within our territories the exercise of any 
such privilege. (Letter of Jefferson to Gov. Morris, August 16, 1793. 
3 Jefferson’s Writings, 269.) Still it is doubtful, whether the argu- 
ment proves more than that the restraint devolves upon the munici- 
pal authority by force of the local or common law, and should be 
enforced by it. 

The law of nations, which interdicts a neutral power, becoming a 
party in a war between others with which it is at peace, springs out 
of and rests upon that code of natural law which recognises and de- 
clares the right of every nation to remain at peace, and not to be 
unjustly and wrongfully driven into war by the aggressions of an- 
other. Under its doctrine non-interference is as high a duty as 
neutrality. 

The right of every people to the undisturbed possession of its ter- 
ritory and independency and to repel by force every encroachment 
upon either, is justly placed by writers on the ethics of national law, 
first amongst those natural rights which it is the end of public law 
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to recognise and preserve. (Martens, 69. 1 Wildman National Law, 
50. Wheat. El., p. 4, ch. 1. Vattell, sec. 64. ibid 216, 217, 369.) 

It is denounced as an act of wrongful aggression for any other 
power to interfere with the independency of a State or people, how- 
ever objectionable may be its existing form of government or mode 
of administering it. (1 Kent, 21. Vattell, 49, 50, 198, 203.) 

Chancellor Kent seems inclined to sanction the privilege of one 
nation to interfere in the domestic disturbances and insurrections of 
another, in behalf of the oppressed and wronged portion of the na- 
tion, when requested by it so to do (1 Kerit, 21-23) ; but the doctrine 
is controverted with great strength of argument and authority by 
a later writer, who repudiates as wholly untenable the notion that 
one nation is clothed with authority to adjudge upon the internal 
affairs of another or to intermeddle with them for any cause other 
than the necessity of its own defence. (1 Wild. National Law, 50, 57. 
1 Sparks’ Washington, 382. Opinion of Gen. Washington.) 

The first administration of the government of the United States 
found itself called upon at an early day, in taking its place in the family 
of nations, to enforce an observance of the rules of public law in its 
transactions with two belligerents, each of which was united to this 
country by numerous ties of interest and sympathy. (2 Marshall’s Life 
of Washington, 283, 287, 288. 1 Gibb’s Administration of Washington 
and Adams, 140.) 

The course it would pursue in relation to those engaged in war 
was explicitly announced by the Proclamation of President Wash- 
ington, dated April 22, 1793. (1 Waite’s State Papers, 44.) 

The instructions of the Treasury Department of August 4, 1793, 
adopted by order of the President, framed a system of regulations 
to govern the conduct of its public officers, in enforcing the spirit of 
the Proclamation in the ports and harbors of the United States, 
(1 Waite’s State Papers, 45), and similar directions were given the 
Governors of States, and the troops of the United States, in respect 
to the interior of the country. (2 Marshall’s Life of Washington, 334 
& 355.) 

The President, in his speech at the meeting of Congress, Dec. 3, 
1793, calls for statutory enactments to sanction and enforce the princi- 
ples thus promulgated by the government. (Waite’s State Papers, 40.) 

But to maintain our neutrality merely between belligerents was 
not all the exigencies the case called for, nor the whole that was 
contemplated by the Government. 

It is manifest it did not mean to limit its action to a fulfilment 
towards other nations of its obligations in respect to them as bel- 
ligerents alone. Its policy was of a broader character, and befit- 
ting the principle upon which it came into existence as a govern- 
ment, and exercised governmental powers. As the Representative 
of the People,—their agent, delegated by the’people of the United 
States—the government adopted an administrative and legislative 
policy embracing both its direct relationship to foreign States,.and 
the co-ordinate obligations of the citizens individually to uphold and 
effectuate that relationship. 
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What the government might not do in its public capacity, without 
an infraction of the law of nations and subjecting itself to reprisals 
and war, it claimed the people should be prohibited doing individu- 
ally, giving to its statute book the impress of that law, higher than 
the codes and rescripts of jurists, which inhibits doing to others, 
what others ought not todo tous. (Charges of Chief Justice Jay and 
Mr. Justice Wilson to Grand Juries, in 17938. Wharton’s State 
Trials, 55, 62.) 

It is most manifest, that, at the earliest day the subject was 
acted on, the United States Government intended to make the per- 
sonal duties of citizens co-equal with those of the nation, in re- 
spect to acts of hostility against other States, and that the obliga- 
tion was equally imperative whether those States were in peace or 
at war. 

Mr. Jefferson in his letter to Mr. Genet, June 17, 1793, denies the 
right of the French Government to enlist citizens of the United 
States within our territories into her service, upon the authority of 
writers on the law of nations; and in the end puts the objection 
to such acts of a foreign government, upon the broad ground, that we 
are at peace with all nations by the law of nature. “ By that law 
man is at peace with man, till some aggression is committed, which 
by the same law, authorizes one to destroy another, as his enemy. 
For our citizens, then, to commit murders and depredations on the 
members of nations at peace with us, or to combine to do it, ap- 
peared, says the Secretary of State, to the Executive and to those 
whom they consulted, as much against the laws of the land, as to 
murder or rob, or to combine to murder or rob its own citizens, 
and as much to require punishment, if done within their limits 
where they have territorial jurisdiction, or on the high seas, where 
they have a personal jurisdiction, reaching their own citizens only. 
So say our laws, as we understand them. To them the appeal is 
made, and whether we have construed them well or ill, the constitu- 
tional judges will decide.” (1 American State Papers [Foreign Re- 
lations] 124, 155.) 

It is manifest from this despatch that the Cabinet then supposed 
that either the common law of the United States or the laws of 
the particular States made the acts reprobated crimes, when com- 
mitted within their territories, and that individuals would thus be 
amenable to punishment for the robbery and murder of the sub- 
jects of a friendly nation out of our territory the same as if the 
offences had been committed within any particular State. 

The Supreme Court of Pennsylvania in 1784, had declared 
the law of nations formed part of the municipal law of the State, 
(Resp. v. Longchamps, 1 Dall. 111,) and the Chief Justice of the 
United States, and two at least of his able associates, in 1793, ex- 
pressed their opinions that the law of nations could be enforced 
by the federal courts, as the common law of the country, against 
persons indicted for its violation. (Wharton's State Trials, 52, 55, 
56, 62, 83.) This doctrine is upheld by eminent lawyers of that day, 
writing since the events have passed. (Rawle on the Const., 10. 
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Duponceau, 3, note.) But it is manifest the popular opinion was 
against the doctrine. (4 Tuck. Blar. App., 10.) 

Appeals were accordingly made to the tribunals pursuant to the 
suggestion of Mr. Jefferson, both in respect to persons serving in 
armed vessels and with land forces against a friendly people, but 
it was found that the States either possessed no laws reaching the 
difficulty, or felt no disposition to enforce them, (2 Marshall’s Life of 
Washington, 233, 334,) and that juries would not be governed by 
the law as laid down by the national judges in the federal courts. 
(Wharton’s State Trials, 83, 88.) 

In this state of the subject, the President in his speech at the 
opening of the next Congress. called the attention of Congress 
to his Proclamation and the Regulations he had caused to be 
adopted, to enforce neutrality, and it is most plain, he contem- 
plated and solicited the interposition of the Legislature to compel 
the citizens to conform in all respects to the principles of the law of 
nations, recognised and observed on the part of the Government, in 
regard to friendly powers. 

He says, “it rests with the wisdom of Congress, to correct, im- 
prove or enforce the plan of procedure, (adopted by the administra- 
tion), and it will probably be found expedient, to extend the legal 
code and the jurisdiction of the courts of the United States to many 
cases, which, though dependent on principles already recognised, de- 
manded some further provisions. 

Where individuals shall, within the United States, array them- 
selves in hostility against any of the powers at war, or enter upon 
military expeditions or enterprises within the jurisdiction of the United 
States, or usurp and exercise judicial authority within the United 
States; or where the penalties or violations of the law of nations 
may have been indistinctly marked, or are inadequate, these offen- 
ces cannot receive too early and close an attention, and require 
prompt and decisive remedies. (1 Waite’s State Papers, 40. 1 Ame- 
rican State Papers [Foreign Relations] 22.) It is to be remarked, 
that out of three of the above four special calls for extending the 
criminal code, one only directly relates to a state of neutrality, the 
others looking to provisions for maintaining the sovereignty and 
peace of the United States in their relations with foreign powers, as 
well in peace as at war with each other. 

The act of June 5th, 1794, was passed the same session of €on- 
gress, to which the above recommendation was addressed, and it 
deserves notice, as evidence of the scope and design of the enact- 
ment as understood by those active in producing its passage, that 
Mr. Jefferson, in 1806, as President, with the concurrence of Mr. 
Madison, Secretary of State, caused prosecutions against Smith and 
Ogden and Col. Burr to be instituted, for setting on foot in the 
United States, warlike expeditions against Provinces of Spain, and 
without any allusion to the offences imputed against them being 
violations of our neutral obligations. (4 Jefferson’s Writings, 86; 
ib., 103.) At these periods Spain was nominally in alliance with 
France, but was secretly negociating with England and Russia to 
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come inte the confederacy against Napoleon, and was therefore con- 
sidered by them as guasi neutral. (Annual Register 1806, 1807. 4 
Allison’s Europe.) 

And when the case of Smith and Ogden came befere the United 
States Court, Judge Patterson, without making any distinction in 
respect to belligerents, charged the Grand Jury that the principles 
of non-intervention embodied in the 5th section were founded upon 
the law of nations. (Smith and Ogden’s Trial, p. 219 also 83.) So 
it seems the policy and intent of this law has always been under- 
stood by the Executive under every administration. An eminent 
Statesman and jurist, speaking in the name of the Government, 
declares its purpose was te prevent individuals being at war whilst 
their government is at peace. This exposition comports with the 
specific recommendatiens of President Washingten. 

The United States, Mr. Webster remarks, have thought the 
salutary law of non-intervention by our nation with the affairs of 
others, is liable to be essentially impaired, if while the Government 
refrains from interference, interference is still allowed toe its subjects, 
individually or in masses. 

The Government of the United States has net considered it as 
sufficient te confine the duties of neutrality and non-interference to 
the case of Governments whose territories lie adjacent to each 
other. The principle they regard the same, if these territories be 
divided by half the globe. The rule is founded on the impropriety 
and danger of allowing individuals to make war on their own au- 
thority, or, by mingling themselves in the belligerent operations of 
other nations, to run the hazard of counteracting the policy or em- 
broiling the relations of their own Government, and the United 
States have been the first among civilized nations to enforce that 
observance of this just rule of neutrality and peace by special and 
adequate legal enactments. By these laws it is prescribed to the 
citizens of the United States, what is understood to be their duty as 
neutrals by the law of nations, and their duty also which they owed 
to the tmterest and honor of their own country. (Mr. Webster's 
letter to Mr. Fox, April 24, 1842. 1 Executive Documents, 27th 
Congress, 3d Sept. p. 127.) 

The Executive Government since that peried has adhered to the 
doctrine avowed in the abeve despatch and denounced as a viola- 
tion of the law of the land all acts contravening the terms of the 
6th section of the act of 1818. That the law applies to and pro- 
hibits the setting on foot warlike expeditiens in the United States to 
be carried on against any friendly power, was strongly maintained 
and declared during the administration of Mr. Van Buren. 

The President in his proclamation of Nov. 21, 1838, declares that 
the combination or association of citizens of the United States te 
disturb the peace of the dominions of a friendly nation, is a viola- 
tion of the laws providing for the performance of our obligations 
to the other powers of the wor!d, and of that sacred code of laws 
by which national intercourse is regulated. (1 Executive Docu- 
ments, 3d Sept. 25th Congress, p. 34.) 

WOL. IX. 35 
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In his message to Congress the President is distinct and explicit 
in asserting “that military invasions by our citizens into (friendly 
“ countries) and the commission of acts of violence on the mem- 
“bers thereof, in order to effect a change in their Government, or 
“ under any pretext. whatever, have from the commencement of our 
“ Government, been held equally criminal on the part of those en- 
“gaged in them, and as much deserving of punishment as would 
“be the disturbance of the public peace by the perpetration of si- 
“ milar acts within our own territory.” These principles the Presi- 
dent says were cherished and established by the great and good men 
who deelared and established our Independence, and were main- 
tained at a highly eritical period in our history, and subsequently 
embodied in highly penal enactments, the faithful enforcement of 
which he regards inseparably associated with the maintenance of 
our national honor. (1 Executive Documents, 3d Sept., 25th Con- 
gress, p. 5, 6. 

This language of the President was applied to the non-interfer- 
ence provisions of the Statute and not to those which may be 
strictly termed the neutrality clauses, and what he solicited from 
Congress was a precautionary law to enable the Executive to anti- 
eipate parties attempting the commission of the offences named in 
the 6th section and arrest them or their means before the acts should 
be actually consummated. 

So the Attorney General Butler, in his opinion, upon the power of 
the President to seize, under the act of 1818, the arms of citizens 
setting on foot a military expedition against Canada, assumes that 
the 6th section applies te enterprises such as those then carried on 
against Canada. (2 Opinions of Att. Gen., 1176.) Neither the Pre- 
sident or Attorney General regard it an ingredient of the offence, that 
the State to be invaded, should be at war with another. 

Looking at the provisions of the first section of the act of 1838, 
prepared as is understood with the sanction of the President, the Se- 
eretary of State and Attorney General, it seems to import a most 
explicit recognition that the acts done and means provided in the 
United States for carrying on warlike enterprises or expeditions into 
Canada, were in the then state of that province and the country, 
infractions of the 6th section of the act of 1818, and what was 
needful was something more than punishment by fine and imprison- 
ment for the offences, when perpetrated, “ provided,” as the Presi- 
dent says, “ the parties can be found.” It was a summary authority 
to intercept and break up the design by seizing the means provided 
for carrying it on, and by arresting and holding to adequate bail 
9% — of being concerned in the enterprises. Act 1838, 

1, 6, 7. 

This is all I deem necessary to be said in’ this connection in re- 
lation to the views of the Executive Department of the Government, 
antecedent and subsequent to the passage of the law, (and in this 
respect the acts of 1794 and 1818 may be regarded identical), 
showing that it was called for and always accepted and enforced as 
a law, no less of non-interference by our citizens by military expedi- 
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tions against nations at peace with all the world, than one pro- 
hibiting acts of hostility in favor of any belligerent power against 
another in peace with the United States. 

This topic, however, being the one on which the defendants 
chiefly rely, they insisting the act of Congress does not apply to the 
facts alleged against them, and the question being of great public 
moment to our own citizens and in our relations with foreign Gov- 
ernments, it is meet the subject should be considered under other 
aspects. And I think the import of the law collected from its face, 
according to the established rules of interpretation plainly denotes 
the intention of Congress to stamp as crimes acts done within our 
territories, designed toe violate the peace and rights of a friendly 
people, whatever may be the relation of such people in respect to 
other nations. The cardinal consideration is, are they in amity with 
the United States, and if so, no persons shall be permitted within 
our jurisdiction, to take any warlike measures designed to disturb 
that peace. 

We have already seen that the attention of Congress was called 
to the subject of this law, because of unwarrantable usurpation of 
powers within the United States by the French minister. He openly 
claimed the right, and attempted to exercise it, to commission, arm, 
equip and man cruisers in our ports to commit hostilities on nations 
with whom the French were at war, and also to recruit land forces, 
issue commissions to officers, and organize within and march from 
our territories such forces against Fiorida and Louisiana, the do- 
minions of Spain, or any other enemy of France. (2 Marshall’s 
Life of Washington, 283, 287, 288, 334, 335.) 

He publicly denied the power of this government to prevent his 
doing such acts, and a Governor of a western State, in which a 
warlike expedition was setting on foot against New Orleans, when 
required by the President to suppress it, coincided with the French 
minister, and denied there was any law of the United States pro- 
hibiting the enterprise. (2 Marshall, 334, 335.) 

This was in 1793. 

The measures taken by Congress were designed to extend the 
criminal laws, and bring within them the very acts the government 
complained of and was endeavoring to suppress. 

It is nowhere said or intimated in the Statute that this was done 
to maintain our neutrality in a technical sense. The act takes the 
title of an act “for the punishment of crimes against the United 
States,” and only the 3d and 4th sections have express reference to 
acts in relation to other nations at war. The act under the same 
title was continued in force March 2, 1797, and made perpetual 

April 24, 1800. 

’ Nothing is more common than for the Legislature to make pro- 
vision in a public statute for matters beyond and distinct from the 
special causes which promoted its passage, and no principles of 
construction limits the operation of a statute to a particular mis- 
chief it remedies, when others of a kindred character are brought 
within its language. 
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It is the constant course of legislation, in removing a special evif 
or mischief, to make the enactments eflecting it broad enough to 
suppress others, whether similar in character or wholly distinct from 
it in their nature. 

In such cases the statute is never interpreted to have relation 
only to’ the subject which more particularly called it into existence, 
but is made to operate in conformity to its language. Its. true 
meaning is to be sought for in the body of the act itself. (1 Kent, 
460, 463.) 

Reading the act of 1794, with a view to these sensible and satis- 
factory rules of interpretation, it is difficult to see ground for doubt, 
that it does embrace and is carefully framed to include a class of 
offences distinct from those commonly understood to be infractions of 
the laws of neutrality. It devotes two sections specifically to those 
particular offences, and then furthermore. declares to be high 
misdemeanors, for our citizens to enlist in foreign service or take 
commissions in it, or for any person within the territory or jurisdic- 
tion of the United States, to set on foot a military expedition, &c., 
&c., against any State, people, &c., with whom the United States 
are at peace. 

I see no mode of satisfying this language, but in holding it 
comprehends all the acts denounced, when committed within the 
United States, against a friendly power, without respect to his rela- 
tionship to other powers. 

This, it appears to me, has been the acceptation in which the act 
has been reeeived by our judges and most eminent jurists since its 
enactments. , 

The first instance in which the 5th section of the act of 1794 
appears to have been acted upon judicially, was in the case of 
Bollman and Swartwout. The main point in the case related to 
other questions, but after the court had decided that the prisoners 
could not be held in the District of Columbia under imprisonment 
there for treason committed elsewhere, and that the facts in evi- 
dence did not prove the crime of treason, a question seems to have 
been made whether the prisoners were not liable to prosecution and 
to be detained under the 5th section of the act of 1794 for trial. 

The Court say, “admitting the affidavit of Genl. Wilkinson, both 
prisoners were guilty of a most culpable enterprise against the.do- 
minions of a power at peace with the United States.” They then 
rehearse the provisions of the 5th section, and remark that “ there 
is a want of precision in the description of the offence which might 
produce some difficulty in deciding what cases came within it.” (4 
Cranch, 136, 137. The U. S. vs. Bollman and Swartwout.) 

The court thereupon discharged the prisoners, because the crime , 
of treason for which they were arrested, was not proved against 
them and as they were not committed for setting on foot a military 
enterprise against the dominions of Spain, nor was it suggested that 
the offence had been committed within the District of Columbia, 
they ought not to be detained for that cause. 

The recognition of the act by the court as appliable to a warlike 
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expedition from the United States against a friendly nation, without 
any reference to the proceeding having connection with a belligerent 
power, affords strong negative evidence, that the court did not re- 
gard the circumstance of such concurrence, to be an ingredient in 
the offence. 

But this implication is made to amount to almost conclusive 
evidence, by the proceedings the succeeding summer in the United 
States Circuit Court in Virginia against Col. Burr, already al- 
luded to. He was not indicted, for any act of aid to one belliger- 
ent against another or otherwise violating the neutrality of the 
United States, but for setting on foot a military expedition in this 
country against the dominions of a nation at peace with the United 
States. On that occasion the point would directly arise and be 
cardinal for the defence of Col. Burr, if he was only indictable under 
the statute, for acts in aid of one belligerent against another. 

For supposing the fact that Spain, at the time, was at war with 
some other power with which the United States were at peace, a 
military expedition from the United States against the dominions of 
Spain in America, without concert or connection with any other 
belligerent, would not be regarded a violation of neutrality, on the 
part of the United States, but a direct act of invasion and war upon 
Spain. (Vattell, 360.) Each belligerent may indirectly in that 
manner aid the other against a common enemy; but, by making a 
common enemy and.a common cause, the relationship of neutrality 
is abandoned and the attacking party becomes himself a belligerent. 

The defence was direct and patent, therefore, for Col. Burr, that 
the matters charged against him in the indictment were no violation 
of the statute, inasmuch as they were not, the assistance of one bel- 
ligerent against its antagonist, so that if committed by the United 
States the acts would amount to a breach of their neutrality, if that 
fact any way affected the offence. It is not to be supposed a point 
so apparent and vital to the cause in one aspect, could have escaped 
the notice of the court and defence. Col. Burr was himself a 
member of the United States Senate, and his counsel, Mr. Harper, a 
member of the House when the act passed: his counsel, Mr. Ran- 
dolph, was Secretary of State, and Mr. Lee, Attorney General, the 
same year, and the Presiding Judge, shortly after, a member of Con- 
gress and Secretary of State. 

The presiding Judge, the defendant and several of his counsel 
being thus lawyers and statesmen cotemporaries with the enactment 
of the law in question, and prominently active in the political agita- 
tions of the day, out of which the statute originated, had its purpose 
been solely to prevent a breach of our neutral relations with other 
countries, nothing could have been more familiar to the minds of those 
men than the fact that it was designed to have an operation so 
limited ; and no evidence of a negative character can be more im- 
pressive and stringent, than the common assent on that trial, that 
the charges set forth made out a case of violation of the statute in 
its letter and intent. 

So, also in the prosecution of Smith and Ogden, the indictment 
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was for setting on foot a military expedition from the United States 
against Caraccas, Venezuela or Columbia, and other acts within 
the description of the 5th section of the Statute only. 

That was also instituted under the presidency of Mr. Jefferson 
and the charges on which the accusation was grounded, were held 
by Attorney General Breckenridge to be an infraction of the act of 
1794 for which the accused were subject to punishment. (1, Opinions 
of United States Attorneys General, 98.) Its design was to revolu- 
tionize that Province, then being in a state of peace abroad, and 
with no domestic insurrection or disturbance. (Encyclop. Americana 
Arts. Columbia, Miranda.) ; 

Yet no exception was taken by the learned and zealous counsel 
who conducted the defence, and who brought to its support every 
topic which could tend to ward the prosecution from the defendants 
and fasten on the administration wrongful conduct and motives in 
instigating and directing it, nor was it suggested such a warlike ex- 
pedition was no violation of the law, because it was no breach of 
neutral obligations. If not an innocent, commercial expedition, az 
the defence maintained it to be, they took the other alternativa 
that it was direct and positive war, urged with the assent anf 
concurrence of the government. 

In such posture of the defence, the prosecution stood defeated pal- 
pably upon the indictment, if the 5th section of the act of 1794 only 
interdicted those acts which were in violation of the neutrality of 
the country. The counsel and the court took no such limited view 
of the case. They understood the statute according to its plain read- 
ing, and the intimation was nowhere made in the whole range of 
the animated and not always entirely decorous discussions on the 
trial, that the statute did not embrace private acts of hostility begun 
to be carried on from the United States against a friendly power, in 
the largest sense of that language. 

Judge Patterson, in commenting on the provision of the act in 
question and its policy, says it is declaratory of the law of nations, 
and besides, every species of private and unauthorized hostilities is 
inconsistent with the principles of the social compact and the very 
nature, scope and end of civil government. (Trial of Smith and 
Ogden, 83. Wharton’s State Trials, 55, 62. Chief Justice Jay and 
Mr. Justice Wilson.) 

The act of March 3, 1817, in its title and all the provisions, is 
strictly a neutrality act, and was occasioned by the insurrections 
and revolutions going on at the time in the South American and 
Mexican Provinces. 

But so anomalous and extraordinary had been the charaeter of 
hostilities and proceedings with some of those States and of citizens 
of the United States acting under assumed authority from them, that 
the attention of Congress was called to the subject by a special 
message of President Monroe. (1 State Papers, 15th Congress, Ist 
Session, pp. 4, 5, Dec. 1817.) The same session, the committee of 
Foreign Relations of the House of Representatives reported a bill 
which, after long debates and repeated amendments, ultimately be- 
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came the act of April 20, 1818. (Journals, House of Reps., 15th 
Congress, 1st Session.) That law purports in its title, to be a crimes 
act, and not one to preserve the neutral relations of the United 
States. It embodies the acts of 1794 and 18117, with alterations and 
additions. It is not now material to collate the three statutes, but it 
is observable that the last marks with more precision and exactness 
than the preceding ones the cases of violation of neutral obliga- 
tions provided against. It also creates offences not named in the 
acts of 1794 and 1817, and which in no sense can be arranged under 
neutral obligations. 

For instance the 4th section, in relation to citizens of the United 
States being concerned, out of the United States, in privateers 
cruizing against the property of citizens of the United States. 

And it is doubtful, upon the terms of the statute, whether enlist- 
ing, within the United States, in the service of any foreign power, 
or going out of the United States with intent to enlist, is not made 
an offence, without regard to the employment of such soldier or 
sailor in the foreign service. 

The sections of the act which in terms indicate a reference to 
neutral duties, are the first, fourth and fifth; the 2d, 6th and 8th 
have no such connection in language, and must take effect independ- 
antly of that consideration, unless upon the principles of reasonable 
construction, they are found limited to that application. 

The act has been otherwise always understood by our public func- 
tionaries executive and judicial. 

President Van Buren, in his message to Congress of Dec. 8, 1838, 
before cited, in reference to the hostile movements on foot in this 
country against Canada, says, “It is by the laws already made 
criminal in our citizens by unauthorized military operations on their 
part, to embarass or anticipate the decision of Congress, whether 
the country shall interfere with or be made a party to the struggle 
in those Provinces.” 

In his message of January 5, 1838 (which led to the act of 1838,) 
the President further says, “The existing laws are insufficient to 
guard against hostile invasions, from the United States, of the terri- 
tory of friendly and neighboring nations. The laws now in force 
provides sufficient penalties for the punishment of such offences 
after they have been committed, and provided the parties can be 
found; but the Executive is powerless in many cases to prevent the 
commission of them, even when in possession of ample evidence of 
an intention, on the part of evil disposed persons, to violate our 
laws.” (2 Executive Document, 25th Congress, 2d Session, Docu- 
ment 64.) 

And the act of March 10, 1838, passed in compliance with the 
instance of the President, to aid the execution of the 6th section of 
the act of 1818, most manifestly indicates the understanding of Con- 
gress that the offences denounced came within the meaning of that 
statute, and the latter one was required in the peculiar situation of 
the two countries to enable the President to enforce the former ac- 
cording to its spirit and intent. 

Mr. Webster in his correspondence with the British minister, Mr. 





THE NEW-YORK LEGAL OBSERVER. 





U. S. District Court—The United States v. O’Sullivan and others. 





Fox, on this subject, before cited, also represents the act of 1818 as 
covering the very case of an invasion of Canada, from the United 
States, in a time of peace, within and without the Provinces. (+ Ex. 
Doct. 27th Cong. 3d Session, p. 127.) 

So, also President Taylor in his proclamation, August 11, 1849, 
expressly pronounces the alleged enterprises on foot in the United 
States against Cuba, to be a violation of the criminal laws of the 
United States. (3 Ex. Docs. pt. 1, Ist session 3lst Congress.) The 
same declaration is repeated, by authority of President Fillmore, by 
Mr. Webster, in public instructions to the U. S. Attorneys. (Circular, 
Sep. 3, 1850.) 

So far as the act has come within the cognizance of the United 
States judges, they have invariably recognized the 6th section as 
applicable to and designed to punish such state of facts. In 1835, 
the Grand Jury of this District submitted to the Circuit judges the 
enquiry whether it was a violation of that section, for persons to 
hold meetings in this city and appoint committees to provide means 
and make collections for the purpose of enabling the inhabitants of 
Texas to engage in acivil war with Mexico, now at peace with 
the United States. 

The judges, Thompson and Betts, answered in writing, that the 
section applied to military expeditions to be carried on from the 
United States, and that the case supposed did not fall within it. 

But the answer necessarily imports the opinion of the judges that 
such military expedition would be a violation of the law. (3 Ex. 
Docts. 25th Congress, 2d Session. 

Judge Rawle, of the Local Court, New Orleans, in effect ruled the 
same point. (Ibid, p. 22.) 

Judge Conkling, in a letter to Mr. Fillmore in Congress, on this 
subject, puts the same construction upon the 6th section of the act. 
He notes a defect in the statute in not providing sufficient precau- 
tionary means to enable the government to arrest persons entering 
upon such enterprises before the crime is consummated. (3 Ex. 
Docts. 3d Sess. 25th Congress, Doc. 35). 

Judge McLean, in a matured charge delivered the Grand Jury, in 
relation to the hostile movements from our territories upon Canada, 
in 1838, declares the 6th section of the act has application to mili- 
tary expeditions of that character, against a people at peace with us 
and within itself. (2 McLean Rep. 1.) ~ 

It may be added that this court, in 1850, gave similar instructions 
to the Grand Jury in this District, in respect to military expeditions 
against Cuba, and repeated the same sentiment to the Grand Jury 
who found the indictment now under consideration. 

In the Circuit Court at New Orleans, judge McCaleb recently in- 
structed the Grand Jury that the act applies to the case of setting 
on foot or providing means for a military expedition against Cuba, 
from the United States; and in his charge to the Petit Jury on the 
trial of the indictment and after prolonged discussions upon the sub- 
ject, he — to that interpretation of the law. (Pamphlet Report, 
yp. 4, 7, 29. 

; Pafier this review of the subject in its various bearings, | am pre- 
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pared to say, that upon the plain language of the statute—from the 
circumstances which induced its passage, the double obligation of 
the government to keep individual citizens aloof from the conflicts 
of foreign powers, and to prevent their making private war upon na- 
tions at amity with this,—from the concurrent views of executive 
and judicial officers as to the meaning and design of the statute, 
that the case made by this indictment comes within the purpose and 
meaning of the sixth section of the act of 1818 and is a manifest 
violation of its provisions. 

The motion to quash the indictment cannot, therefore, on these 
views of the subject, prevail. But 1 would remark that, notwith- 
standing my own conviction, resulting from a careful survey of the 
questions debated on this motion, that the acts of the defendants 
charged in the indictment, constitute an infraction of the sixth sec- 
tion of the act of 1818, and are sufficiently laid in the indictment; 
yet, in deference to the opinion of the distinguished counsel of the 
defendants, so earnestly expressed and so ably supperted, I shail 
submit this decision to the consideration of the judge of the Circuit 
Court; and if he suggests a doubt of the justness of the conclusions 
adopted in it, or shall intimate that he does not concur in them, f 
will then remit the case to the Circuit Court, that the defendants 
may, by means of a difference of opinion of the two judges, have 
the points certified to the Supreme Court for fina] decision. 








(March Term, 1851.) 
Before the Hon. SAMUEL R. BETTS, District Judge. 


Josnua Crossy vs. Moses H. Grinne.t and others. 


Sea going vessels transporting merchandize for hire, are common carriers and subject te 
the responsibility of such when that responsibility is not qualified by an express contract 
or reservation. Courts never assume to engraft exceptions, beyond those indisputably set- 
‘tled by law, to the absolute responsibility of common carriers any more upon water than 
upon land. 

The responsibility of a common carrier may be qualified by a custom or usage of established 
notoriety. 

If'the parties annex no qualification by agreement to the undertaking of the master, the 
marine law applies none. The master is bound absolutely to deliver the cargo as received, 
unless prevented by the act of God or public enemies. 

Blowing of a vessel is a peril of the sea, and not like sweating an incident to navigation 
which cannot be prevented or avoided by human means. 

A sale of the damaged cargo by the respondents, at private sale, is not one binding the libel- 
lant. It should have been sold at auction with notice to-the ship owner, or at least an ap- 
praisement with notice should have been made. 


Tus action was brought by the master of the Brig Frederick 
against the consignees of certain hides and coffee shipped under 
two bills of lading. The bill of lading was special and without the 
usual exception of “ perils of the sea.” 

The cargo was well stowed, and came out in good order, with the 
exception of about one hundred hides, which were wet. 

VOL, IX. 36 
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The consignees received the cargo and disposed of it at private 
sale, deducting an estimated sum for damage to the hides. When 
the Libel was filed they tendered the freight earned on the cargo in 
part, but claimed to set off, by way of recoupement, the damage 
upon the hides to the claim for freight. 


E. C. Benedict, for Libellant. 
D. Lord, for Defendants. 


Berrs, District J—This action is brought by the master of the brig 
Frederiek, to recover the balance of $697 29 freight on a shipment 
of hides and other merchandize of the defendants, from the port of 
Rio Janeiro to New-York. Part of the hides, when delivered here, 
were found in a damaged condition from wet or moisture. 

The libellant insisted the hides were well and securely stowed in 
the ship, and if injured any way on the passage, it was owing to in- 
herent defects in the articles, or to perils of the sea, or the blowing of 
the vessel, and that for none of those injuries the ship owner is re- 
sponsible. 

The defendants admitted the appellant’s right to freight for coffee 
as charged, $567 42, and to $29 97 for the hides, over and above 
the damages and deterioration sustained by them, which is claimed 
to be $100, and pleaded a tender of payment of those two sums pre- 
vious to the commencement of this suit, and insist the libellant is 
answerable to them for the injury the hides had received, equalling 
the balance of the freight money demanded. 

The main controversy related to the question whether the libel- 
lant is liable for the injury the hides had received. If he is, he de- 
nies that the amount of that injury and his responsibility has been 
ascertained in a manner to bind him. 

Another point between the parties is, whether the libellant has the 
right to apply the payment of $597 39 made to him by the respond- 
ents to the satisfaction of the freight of the hides specifically, and the 
balance over to the coffee, and thus leave no disputable matter be- 
tween ihe parties ; or whether the payment must first go to extin- 
guish the freight for coffee, leaving the question open in this action 
as to his liability for the injury to the hides, and whether that injury 
is equal to the balance of freight claimed. 

The answer insists that the libellant took upon himself the respon- 
sibility of a common carrier, and is not discharged from it, if he 
proves the hides damaged by perils of the sea, or any other cause 
not being an act of God; and that the respondents are entitled to 
countervail the demand of the libellant for freight, by recoupement 
of the damages sustained by the hides. 

The cargo consisted of coffee, rosewood, and about 1,100 hides, 
and was all discharged in good order, with the exception of 107 
hides, somewhat wet Vand damaged. 

The stowage was proved to be good, and conformably to the usage 
of trade, except in regard to the hides, there was evidence to show 
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it was not proper to lay them on rosewood, and some witnesses as- 
serted it was prudent and usual, if not necessary, in stewing a cargo 
of hides, to place a lining of hides between the main cargo and the 
skin or sides of the vessel. 

There is nothing in the evidence to justify the inference that those 
hides were injured by being stowed on rosewood. There was no in- 
dication of wet or moisture in the wood when the cargo was dis- 
charged. 

So, also, the vessel came into port staunch and tight, and per- 
formed other voyages to the West Indies, and brought return cargoes 
of sugars undamaged, without being repaired; and from those cir- 
cumstances it is justly inferred, she did not damage the cargo on the 
voyage in question by direct leakage. 

It might be uncertain upon the proofs in court, whether all the 
damage to the hides occurred at sea; a witness to that point (Bul- 
lard) estimates that the ratio of 40 to a 1000 of hides imported from 
Rio Janeiro, &c., receive shore damages before shipment to the ex- 
tent of the injury these had sustained, or approximating to it; 

-unless the terms of the bill of lading preclude the libellant raising 
the question in this case as it now stands. ; 

The witnesses ascribe the wetting of the hides on the passage, not 
to letting in water by leakage on the hides, but to the blowing of the 
ship, which arises from throwing the water lying about the kelson, 
upon the sides, by the rolling and pitching of the ship, and thus 
forcing it through the skin or ceiling upon the cargo. 

A lining of mats was placed along the sides of the ship, between 
them and the hides, to prevent that injury ; but it was proved that 
mats so placed are not sufficient security, unless of good quality, and 
laid thick, and that hides are usually required for lining, to prevent 
the water or dampness penetrating to the body of the cargo. 

Several witnesses, experienced in that trade and the commerce of 
this port, testified that damages to cargo, arising from the blowing 
of the ship, have never, within their knowledge, been charged upon 
the ship-owner ; they could not say there was any established usage 
throwing the loss upon the shipper or underwriter. 

1, It isan incontrovertible point of commercial law, that sea-going 
vessels, transporting merchandize for hire, are common carriers, and 
subject to the responsibility of such when that responsibility is not 
qualified by an express contract or reservation. (Angell on Carri- 
ers, § 87 to 91; 2 Kent, 599, 608, 6th ed.; 5 Cow. R., 539; Hale v. 
New Jersey S. Nav. Co.) 

The only reported case in the New-York courts, which has called 
this doctrine in question, is Aymar v. Astor, 6 Cow. R., 266. Judge 
Story and Chancellor Kent regard that case as anomalous, and that 
its principle is directly reversed by subsequent decisions in the same 
court and Court of Errors. (2 Kent, 509, 6th ed., note 6th ed. ; Sto- 
ry Bail., § 497; 21 Wendell, 193; McArthur v. Sears.) 

The notion that the common-law doctrine is founded upon the cus- 
tom of the realm, and has no operation out of the realm, is not sup- 
ported by the English authorities, and is nowhere sanctioned by the 
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decisions of the courts in the United States. (Angell on Carriers, 
§ 153, note.) On the contrary, it is directly repudiated in this state. 
(10 John. R., 1, Elliott v. Russell.) The libellant was, accordingly, 
answerable as an insurer for the safe delivery of the goods shipped 
to the respondents, except in so far as that liability is qualified by his 
contract, express or implied. 

2. The bill of ading executed by the libellant, does not correspond 
in form with tho e in use in England and this country. It is dated 
Rio Janeiro, Sept. 23, 1848, and is as follows: 


“], the undersigned, captain of the American brig Frederick, at 
“ present anchored in this port, to proceed to the port of New-York, 
“being my port of discharge, declare that it is true, I have re- 
“ eeived and stowed within the decks of the said vessel, perfectly dry 
“and well conditioned, account of Jo Tenio Puto, eleven hundred and 
“eighty dry hides, with hair on, on account and risk of whom it may 
“eoncern, being marked and of the weight of and quautity expressed 
“in the margin, which I bind myself to deliver at the aforesaid port, 
“in the name of the aforesaid to Grinnell, Minturn and Co., receiving 
“for freight one half cent per pound with five per cent. premium, 
“and for fulfilment thereof, | bind person, goods and said vessel, and 
“ therefore have signed four bills of lading, all of equal tenor and 
“ date, of which one being fulfilled, the others shall have no validity. 
(Weight unknown.) 


“ (Signed) JOSHUA CROSBY.” 


This engagement being entered into, to be performed in New- 
York, it is, as to its nature, obligation and interpretation, to be go- 
verned by the law of the place of performance. (Story on Conflict 
of Laws, 3d ed., § 280; 2 Kent, 6th ed., 459, note 6.) 

If the contract is not to be construed as rendering the master an 
insurer for the safe delivery of this cargo by express agreement, it 
manifestly in no way curtails his obligation as a common carrier un- 
der the law of this state. (19 Wendell, 329; 7 Hill, 292.) 

For the libellant, it is contended, that the shipment of goods on a 
contract of affreightment, carries with it the implication that the 
ship is not responsible for perils of the sea, and that a bill-of lading 
containing such qualification is not necessary to exempt the ship- 
owner from liability for any damage to goods eoming within the de 
scription of losses of that character. 

No case has been produced in which that principle has been adju- 
dicated. The references above given show that no such doctrine 
entered into the decisions made upon this subject, or has been re- 
cognized as law by the courts. 

The bill of lading, or other stipulation outside the act of affreigt- 
ment, is looked to to relieve the ship-owner or master from the strin- 
gency of the obligation imposed upon him by law on his undertaking 
to transport goods for hire. (Abbott, 322; ibid, 382, note 1; 2 Sto- 
ry, 16, The Nantucket Steamboat Company.) The courts never as- 
sume to engraft exceptions beyond those indisputably settled by the 
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law, to the absolute responsibility of common carriers, any more 
upon water than upon land. 

It is further urged for the libellant, that the damages recived by 
the hides in this instance, if not shore damage affecting them when 
shipped, was incurred from the blowing of the ship on the passage, 
and that such injury does not arise from perils of the sea, or any cul- 
pable act or omission on the part of the ship-master or owner. : 

That it is one necessarily incident to water carriage, and is no 
way caused by leakage of the ship or fault of stowage, and falls 
within the principle of the case of Baxter v. Leeland, decided in this 
court in November, 1848, in which the court held that the owner 
was not liable to the shipper for damage to cargo from the sweating 
of the ship on the voyage. (14 Mss. Decisions, 7.) 

A bill of lading was executed in that case, and contained the ex- 
ception of liability, because of “ the dangers of the seas,” or “ dangers 
of navigation.” The court held those forms of expression were 
equivalent to, and imported no more than the usual phrase, “ perils 
of the sea ;” but that on the proofs as to the cause of sweating in 
ships, the injury could not be properly ascribed toa peril of the sea. 

The court said, tempestuous and violent weather tends to increase 
the difficulty, but does not produce it; all the testimony showing 
that it occurs in smooth and quiet voyages, where there is no strain- 
ing or unusual rolling or pitching of the ship. Its causes are proba- 
bly atmospheric, but whether ascribable to that source or others more 
occult, it cannot be properly classed with perils of the sea. It is of 
ordinary occurrence, scarcely failing to exist in any case of naviga- 
tion from New-Orleans to northern ports in the cold seasons of the 
year. It is a quiet, secret exhalation, generated in the hold of the 
vessel, in no other known way produced by the winds and waves 
and navigation, than that those are agents and accompaniments of 
her transit out of a warm into a cold climate. 

Although, upon these considerations, the court did not hold the 
ship acquitted of her responsibility as a common carrier, under the 
exceptions in the bill of lading, yet it was added, that the testimony 
in the cause proved a uniform and well understood usage in the 
trade between New Orleans and New-York, that injuries received 
by goods from the sweating of the vessel should be borne by the goods 
alone. 

That case, then, in its ruling features, would meet this no farther 
than to decide that the ship is not exonerated from responsibility for 
the loss from sweating because exempted from liability for perils of 
the sea, (if this vessel could be regarded entitled to such exemption,) 
but that the damage falls upon the shipper because of the character 
of the injury intrinsic or inherent to navigation from a high to a low 
temperature, without regard to the condition of the ship or the stow- 
age of the cargo; and also because from the usage of trade between 
New Orleans and New-York, well known to persons concerned in it, 
the goods, and not the ship, bear the loss under such circumstances. 

I think the libellant fails proving in this case, that the blowing of a 
ship is in its character and cause analogous to sweating. It is, 
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doubtless, as usual, or more so, because its effects are no way de- 
pendent upon change of climate, and to a greater or less degree, oc- 
curs in all voyages. The marine surveyors examined by the libel- 
lant, testify, it is occasioned by water in the bottom of the ship, 
thrown up between the sides and ceiling by the rolling of the ship, 
and thus forced through upon the cargo. This water generally lies 
below the reach of the pumps, but the damage more usually occurs 
because of the insufficient pumping of the vessel. 

There is no evidence giving a different account of the cause of 
blowing. Some of the witnesses forthe claimant impute the damage 
in this instance to sweating or blowing. They, however, state that 
the stowage of hides on wood, particularly rosewood, occasions a 
sweating often very injurious to them. It is to be remarked, upon 
this testimony, that in supposing the damage to have arisen from 
either sweating or blowing, the witnesses for the claimant all ascribe 
it to improper stowage, both in employing rosewood for dunnage, 
and in omitting to put a sufficient lining between the hides and the 
dunnage and the sides of the ship. 

So, also, the marine surveyors say it is necessary, to protect a 
cargo of hides from blowing, that a lining of hides should be put be- 
tween them and the sides of the vessel, of several inches thickness, 

The evidence offered by the libellant, therefore, affords no ground 
for bringing this case within the principle recognized by the court in 
Baxter v. Leeland, for the witnesses agree in representing it a damage 
which might be prevented by proper stowage, or which, if the stow- 
age is proper, is borne by the shipper or underwriter, because it 
arises from perils of the sea. 

Captain Thompson, the marine surveyor, says underwriters pay 
for damages occasioned by the blowing of the vessel, as sea damage. 
To the same effect is the testimony of Mr. Foster, a commission mer- 
chant, engaged in the trade, and the other two witnesses, Captain 
Candee and Mr. Nickerson, go no farther than to say, the owner of 
the goods bears the loss, when there is a certificate of the marine 
surveyors that the stowage is good. 

Mr. Foster, a partner of Nickinson, qualifies this statement by 
adding, that the owner bears the loss unless it amounts to an average, 
and then it is paid by the underwriter. F 

These witnesses, evidently, therefore, are speaking of cases in 
which the ship-owner is exempt, under the bills of lading, from losses 
arising by perils of the sea. 

The responsibility of a common carrier, may, no doubt, be quali- 
fied by a custom or usage in a particular trade, or between particu- 
lar ports of established notoriety. The implied assent of parties to 
the usage, will properly be regarded of like force between them, as 
an express agreement. (Baxter v. Leland, and cases cited.) 

The libellant claims that such custom notoriously prevails in re- 
spect to the transportation of hides, particularly from South Ameri- 
can ports to the United States. He, however, furnishes no other 
’ evidence of it than that above recited, and evidently the witnesses 
do not speak of a usage in any other sense than as distinguishing the 
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instances in which the consignee or underwriter bears the loss be- 
cause it results from perils the ship is exonerated from, under the 
contract of affreightment. 

To give a custom the effect of controlling the ordinary rules of 
law, there must be the most clear and satisfactory evidence of its 
long continuance and notoriety. (2 Sumner, 567. The Schooner 
Reeside. Angell on Carriers, § 230.) 

It does not appear to me the evidence in this case approaches that 
requirement, or can be considered as pretending to anything beyond 
showing the usual method of adjusting losses of this description, 
when the goods are delivered under an ordinary bill of lading. 

The bill of lading executed by the master on receiving the hides 
in question on board his ship, was special and peculiar in its 
terms. 

It declares it to be true, that the libellant has received and 
stowed within the decks of the vessel. the hides in question, per- 
fectly dry and well conditioned, which he binds himself to deliver at 
the port of New York. 

There is as already observed, in this no qualification of his full 
responsibility as a common carrier, but on the contrary an explicit 
recognition of that obligation by the libellant in the express lan- 
guage of his undertaking, and in my opinion he must in every 
view of this case be answerable to the claimants for the damages 
received by the hides on the voyage. 

The bill of lading admits the hides were perfectly dry and well 
conditioned when laden on board. This acknowledgment, however, 
as between the immediate parties to the bill of lading is not conclu- 
sive. (Abbott, 324, though prima facie evidence of the facts, 7 Mass. 
R., 297.) 

It is still competent for him to prove, as against the shippers, a 
mistake of fact or misinformation in that respect. The hides were 
put on board in the name of the claimants, and the engagement by 
the bill of lading is to make the delivery to them, so that the contro- 
versy is in effect between the shipper and ship-owner. 

In such circumstances the libellant would be allowed, against the 
prima facie evidence of the bill of lading, to prove the actual con- 
dition of the merchandize at the time of shipment. The acknow- 
ledgment in the bill of lading by no means necessarily imports 
the personal knowledge of the master of the condition of the goods 
—he may have acted on the report of an agent of the ship, or of 
the shipper himself, and the law permits him to defend himself by 
showing the facts as they actually existed. (M. S. 8. Decisions, 
vol. 8. 

The Os adopted by the claimants for fixing the amount of 
loss is not one binding the libellant. The property should have 
been sold at auction with notice to the ship-owner or master, or at 
least an appraisement with notice should have been made, in order 
to affect him. (M. 8.8. Decisions, 1847. 10 vol. 14. Loewig v. The 
Barque Columbus. 
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The freight on the coffee was $567 42, and on the hides $129 87, 
in the aggregate $697 29. 

Of this sum the Defendants admitted to be payable $597 39 which 
they tendered and paid into court. The libellant sues for the whole 
freight, and the tender and payment must be regarded as made upon 
the gross freight, and he is not entitled to divide it and apply part 
to the payment of the entire freight of the hides, the residue pro 
tanto for the coffee, and then set up the unsatisfied balance as coffee 
freight. 

The whole freight money demanded of the claimants included 
that for coffee and for hides. The claimants denied they were 
liable for the whole amount demanded, and it does not lie with the 
libellant to appropriate the tender and payment to the extinguish- 
ment of the contested demand and then sue for the undisputed resi- 
due as the balance due him. By receiving the payment on the 
general account and pursuing his action to recover beyond it, the 
case is open to the defendants to prove the amount paid justly ex- 
tinguishes all they are legally liable to pay. 

In my opinion, the defendants are entitled to compensation, by way 
of recoupement against the demand of the libellant, for any dam- 
age or deterioration of the hides incurred on the voyage. 

A reference must be had to ascertain that damage. 








A CompenpiIuM oF THE Law anp Practice oF VENDORS AND PuRCcHASERS OF REAL 
Estate. By Henry J. Dart, of Lincoln’s Inn, Esq., Barrister-at-Law. With 
copious notes and references to the American and English decisions ; also, a pre- 
fatory view of the existing law of real property in England and the United States. 
By Tuomas W. Waterman, Counsellor-at-Law. New-York: Banks, GouLp & Co., 
144 Nassau street. Albany: Goutp, Banxs & Co., 475 Broadway. 18651. 


This is a re-publication of an English work, edited by Mr. Dart, an eminent English 
real property lawyer. Mr. Dart observes in-his preface, “ The object proposed by the 
author has been to produce a work, which, without being a mere elementary outline 
on the one hand, or a mere index of cases on the other, may supply the student with 
a concise and connected statement of the present law and practice affecting vendors 
and purchasers of real estate and the practitioner, with a portable book of reference to 
the recent and the most important early authorities on the subject. The work has 
evidently been prepared with very great care, and embraces all the law, supported by 
apposite cases, on this important subject. 

Mr. Waterman has adapted this work to the jurisprudence of this country with 
great ability, and enriched it with copious notes and references ; in his preface he re- 
marks, “'The present American is considerably enlarged from the English edition. 
The notes, which are extremely copious, contain very full citations from the English 
as well as American cases, and from all the works which could throw light on the 
subject treated. Among the more important of the latter may be mentioned—The 
Treatise of Sir E. Sugden on Vendors; The American Chancery Digest, third edition ; 
and Mr. Barbour’s Practice in the Court of Chancery. T'he View of the Law of Real 
Property in England and the United States, by the American Editor, though not 
strictly appropriate in a work confined to vendors and purchasers, is yet given as a 
convenient epitome of a kindred branch of the same interesting and important subject.” 





